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Old Dominion S. S. Co. et al. v. C. F. Flanary & Co. 

Jan. 26, 1911. 
[69 S. E. 1107.] 

1. Carriers (§ 180*) — Contracts — Limiting Liability of Initial Car- 
rier — Validity. — The Carmack amendment to the interstate com- 
mence act (Act June 29, 1906, c. 3591, 34 Stat. 593 [U. S. Comp. St. 
Supp. 1909, p. 1167]), making the initial carrier of an interstate ship- 
ment liable for loss or injury to the shipment caused by it or any 
connecting carrier, renders void a stipulation in a contract for an 
interstate shipment limiting the liability of the initial carrier to loss 
occurring on its own line. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 815-82b; 
Dec. Dig. § 180.* 2 Va.-W. Va. Enc. Dig. 683, 685.] 

2. Carriers (§ 180*) — Connecting Carriers — Limitation of Liabil- 
ity. — A stipulation in a bill of lading issued by the initial carrier of 
an interstate shipment that claims for loss must be made to the agent 
at point of delivery promptly after the ai rival of the goods, and if 
delayed for more than 30 days after due time for delivery no car- 
rier shall be liable, is a reasonable requirement for the protection of 
the initial carrier, liable under the Carmack amendment to the inter- 
state commerce act (Act June 29, 1906, c. 3591, 34 Stat. 593 [U. S. 
Comp. St. Supp; 1909, p. 1167] for loss or injury caused by it or any 
connecting carrier, and must be complied with or the carrier is re- 
lieved from liability, unless the stipulation is waived. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 815-828; 
Dec. Dig. § 180.* 14 Va.-W. Va. Enc. Dig. 187.] 

3. Carriers (§ 159*) — Limitation of Liability — Notice of Loss — 
Waiver. — The act of a carrier in sending at the request of the con- 
signee tracers for a lost shipment after (''before" according to the 
statement of the facts in the opinion) the time fixed in the bill of 
lading for service of notice on it of a claim for loss essential to hold 
the carrier liable does not amount to a waiver of its right to rely on 
its exemption if the goods are not located; there being nothing to 
indicate that the carrier did not intend to insist on its contract rights 
nor anything to show that the consignee was prejudiced. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 714; Dec. 
Dig. § 159.* 14 Va.-W. Va. Enc. Dig. 187; 13 id. 635.] 

4. Carriers (§ 159*) — Contracts — Loss of Goods — Notice. — Where 
a shipment under a bill of lading stipulating that claims for loss 
must be made to the agent at a point of delivery promptly after the 
arrival of the goods, and if delayed more than 30 days after due 
time for delivery the earlier shall not be liable, was made on Sep- 
tember 5th, and 15 days was a reasonable time to transport the 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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goods, a notice of a claim for loss not given until October 23d was 
too late. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 712, 713; 
Dec. Dig. § 159.* 2 Va.-W. Va. Enc. Dig. 685.] 

Error to Circuit Court, Wise County. 

Action by C. F. Flanary & Company against the Old Dominion 
Steamship Company and others. There was a judgment for 
plaintiff against the defendant named, and it brings error. Re- 
versed and remanded. 

Bullitt & Chalklcy and Loyall, Taylor & White, for plaintiff 
in error. 

Vicars & Peery t for defendant in error. 

Keith, F. On the 5th of September, 1906, goods were shipped 
by Dunham & Co. and the Claflin Company, of New York, by 
the Old Dominion Steamship Company and connecting lines, to 
C. F. Flanary & Co., at Wise, Va. The goods were never de- 
livered, and in the early part of October tracers were sent out 
by the transportation companies to discover what had become of 
them, but they were never found, and in December, 1908, Flan- 
ary & Co. brought suit in assumpsit against the Virginia- & Ken- 
tucky Railway Company, the Norfolk & Western Railway 
Company, and the Old Dominion Steamship Company to re- 
cover the value of the goods. 

The bill of particulars shows that the bill shipped bv Dunham 
& Co. on the 5th of September, 1906, amounted to $302.01, and 
the freight paid upon it was $3.65 ; the shipment by the Claflin 
Company on the same day was valued at $125.98, and the freight 
upon it was $2.63 ; and it was agreed between the parties that, 
if the plaintiffs were entitled to recover, thev should have a 
judgment for $434.27. 

The court directed the jury by their verdict to answer certain 
questions, as follows: 

" ( 1 ) Were the goods sued for in this case delivered by Claflin 
& Co. and Dunham & Co., respectively, to the Old Dominion 
Steamship Company, on- or about September 5, 1906, for ship- 
ment to C. F. Flanary & Co. at Wise, Va.?" To which the jury 
answered : "Yes." 

"(2) Were the goods sued for herein ever received by C. F.. 
Flanary & Co. at Wise, Va.?" Answer: "No." 

"(3) If the said goods were delivered to the Old Dominion 
Steamship Company* as set forth in question No. 1. and if they 
were never received by C. F. Flanary & Co., then how were 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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the said goods lost ; that is, were they lost by any of the defend- 
ant companies, and, if by any of the defendant companies, then 
by which of the defendant companies?" Answer: "They were 
lost by the Old Dominion Steamship Company and never de- 
livered by it to the Norfolk & Western Railway Company." 

"(4) Did any of the defendant companies waive their right to 
insist upon the provision in the bill of lading, or contract of 
shipment, reading as follows, namely: 'Claims for loss or dam- 
age must be made in writing to the agent at point of delivery 
promptly after the arrival of the property, and if delayed for 
more than thirty days after the delivery of the property, or after 
due time for the delivery thereof, no carrier hereunder shall be 
liable in any event?' And, if so, which of them?" Answer: 
"Yes, all of them." 

"(5) You will find whether or not C. F. Flanary & Co. or 
the shippers on behalf of C. F. Flanary & Co. filed in writing 
claims for damages for the loss of the said goods with any of 
the said defendant companies ; if so, which one, when and where?" 
Answer: "Yes, J. H. -Dunham & Co., on behalf of C. F. 
Flanary & Co., sent tracers from New York on October 2, 1906, 
and filed claim in writing with Old Dominion Steamship Com- 
pany in New York on October 27, 1906, for $302.01, for amount 
of goods contained in case No. 110, shipped by this company. 
The H. B. Claflin Company, on behalf of C. F. Flanary & Co., 
sent tracer from New York on October 2, 1906, and filed claim 
in writing with Old Dominion Steamship Company in New York 
on October 23, 1906, for $125.98 for amount of goods contained 
in case No. 72,798, shipped by this company." 

The Old Dominion Steamship Company relied upon the facts 
that it had delivered all of the freight which it had received in 
good order at Norfolk, Va., to its connecting carrier, the Norfolk 
& Western Railway Company, and that it was not responsible 
to the defendant in error because of the stipulation in its bill 
of lading that "claims for loss or damage must be made in writ- 
ing at point of delivery promptly after the arrival of the prop- 
erty, and 1 'f delayed for more than thirty days after the delivery 
of the property, or after due time for the delivery thereof, no 
carrier hereunder shall be liable in any event." 

In reply to the first contention, the defendant in error relies 
upon what is known as the Carmack amendment to the inter- 
state commerce law (Act June 29, 1906, c. 3591, 34 Stat. 593 
[U, S. Comp. St. Supp. 1909, p. 1167]), this day passed upon 
in the case of Norfolk & Western Railway Company v. Dixie 
Tobacco Company, 69 S. E. 1106, in which, upon the authority 
of the decision of the Supreme Court of the United States in 
the case of Atlantic Coast Line Railroad Co. v. Riverside Mills 
(decided at the October term, 1910) 219 U. S. , 31 Sup. 
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Ct. 1.64, 54 L. Ed. , we held that the act in question is con- 
stitutional and valid. It is in these words : 

" * * * Any common carrier, railroad or transportation com- 
pany receiving property for transportation from a point in one 
state to a point in another state, shall issue a receipt or bill of 
lading therefor, and shall be liable to the lawful holder thereof 
for any loss, damage or. injury to said property caused by it or 
by any common carrier, railroad or transportation company to 
which such property may be delivered, or over whose line or 
lines such property may pass, and no contract, receipt, rule or 
regulation shall exempt such common carrier, railroad or trans- 
portation company from the liability hereby imposed, provided 
that nothing in this section shall deprive any holder of such re- 
ceipt or bill of lading of any remedy or right of action which he 
has under existing law." 

The effect of that law, which we consider to be not only con- 
stitutional but a wise and salutary regulation, is that the con- 
tract by which the Old Dominion Steamship Company under- 
took to limit its liability to loss occurring on its own line is 
rendered null and void, and it is made liable for all loss oc- 
casioned upon the lines of its connecting carriers. That disposes 
of the first contention of plaintiff in error. 

With reference to the provision in the bill of lading by which 
the shipper is required to make claim for loss or damage in 
writing to the agent at the point of delivery promptly after the 
arrival of the property, and if delayed more than 30 days after 
the delivery of the property or after due time for the delivery 
thereof the carrier shall not be liable, Flanary & Co. insist that 
the benefit of this provision was waived by the plaintiff in error ; 
that its conduct was such as to operate as an estoppol upon it; 
and that it will not be permitted to rely upon this provision in 
the bill of lading. 

In the case of Liquid Carbonic Co. v. Norfolk & Western Ry. 
Co., 107 Va. 323, 58 S. E. 569, 13 L. R. A. (N. S.) 753, this sub- 
ject was fully examined and the conclusion reached that: ''A 
condition in a bill of lading that claims for loss or damage shall 
be made in writing to the carrier's agent at the point of delivery 
promptly after the arrival of the property, and if delayed more 
than 30 days after the delivery of the property, or after due time 
for the delivery thereof, there shall be no liability upon the 
carrier, is a reasonable provision and will be upheld. Such a 
provision contravenes no public policy and excuses no negli- 
gence, but is. a reasonable regulation for the protection of the 
carrier from fraudulent imposition in the adjustment and pay- 
ment of claims for goods alleged to have been lost or damaged." 

The reasonableness of the rule approved in the case just cited 
receives additional force from the fact that the liability of the 
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initial carrier under the Carmack amendment to the interstate 
commerce act having been established, thus rendering it re- 
sponsible for the delinquencies of 3 connecting carrier, or for 
those occurring upon a line other than its own, it should re- 
ceive prompt notice of the fact that it is to be held liable, in order 
that it may take steps to indemnify itself by fixing the responsi- 
bility where it justly belongs. 

The case of Atlantic Coast Line R. Co. v. Bryan, 109 Va. 523, 
65 S. E. 30, construes a similar provision of a bill of lading, 
reaffirms the position taken in Liquid Carbonic Company v. N. 
& W. Ry. Co., and holds that such a provision is a reasonable 
one, and, unless waived, is enforceable by the carrier in bar of 
any action by the shipper for such loss or damage. Treating of 
waiver, the court tliere said: "A waiver, to operate as such, 
must arise either by contract, or by estoppel. If by contract, it 
must be supported like any other contract, by a valuable con- 
sideration. If estoppel by conduct is relied on, the party sought 
to be estopped must have caused the other party to cccupy a 
more disadvantageous position than he would have occupied but 
for that conduct." And that "an attempt by a carrier to find 
a lost shipment after its exemption from liability has at- 
tached and become a vested right by reason of the failure of the 
shipper to present a claim therefor within the time and at the 
place stipulated for in the bill of lading does not constitute a 
waiver of its right to claim such exemption, if the goods should 
not be located." 

In the still more recent case of Virginia-Carolina Chem. Co. 
v. Southern Express Co., 110 Va. 666, 66 S. E. 838, the case 
of Liquid Carbonic Co. v. N. & W. Ry. Co., supra, is referred to 
and again approved. The subject of waiver was also considered, 
and the court said : "It is true that, after the time limit had ex- 
pired and the liability of the defendant had ceased, the agents of 
the company were diligent in their efforts to lessen the plaintiff's 
damage, as far as practicable, by collections on the lost notes; 
and from that source the loss was reduced from $1,980.23, the 
face amount of the notes, to $776.05. Nevertheless, there is 
nothing in the record to warrant the assumption that the express 
company has by words or act admitted liability or waived its 
right to insist upon the exemption afforded by the 30 days' 
clause." 

In this case the only conduct relied upon to estop the plaintitt 
in error from asserting its exemption under the provision quoted 
from the bill of lading is that tracers were sent out to find the 
lost property. It is nowhere suggested in the record that there 
was any intimation that the carrier did not intend to insist upon 
its rights. The request that tracers should be sent out is the 
only act upon the part of the consignee; the sending out of the 
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tracers the only act upon the part of the carrier. It is not 
perceived that the defendant in error suffered any loss or damage, 
or was prejudiced, or was placed in any worse attitude, or was 
injured in any respect or in any degree whatever by what was 
done. The shipments were made on the 5th day of September. 
According to the weight of evidence, the goods should have 
arrived at their destination at Wise, Va., on or about the 15th. 
But if 15 days instead of 10 be allowed as a reasonable time to 
cover their transportation, still the notice would be insufficient, 
for the notice was filed by the H. B. Clafiin Company on behalf 
of C. F. Flanary & Co. on October 23, 1906, and by Dunham & 
Co. on behalf of C. F. Flanary & Co. on October 27, 1906. 

We are therefore of opinion that the court erred in instruct- 
ing the jury that: "If they believe from the evidence in this 
case that the bills of lading covering the shipments of goods and 
merchandise in the declaration mentioned contained a provision 
that claims for loss or damage must be made in writing to the 
agent at the point of delivery promptly after arrival of ,he 
property, and if delayed for more than 30 days after the de- 
livery of the property, or after due time for the delivery thereof, 
no carrier thereunder should be liable in any event; yet if they 
further believe from the evidence that the defendants had notice 
of the failure to deliver said goods to plaintiffs, and that plain- 
tiffs or some one of them requested defendants to send tracer 
after said shipments, and that defendants did endeavor to trace 
and locate said shipments — then plaintiffs would not be required 
to give such notice in writing, except within 30 days from the 
time defendants abandoned all efforts to trace and lccate said 
shipments, and so notified plaintiffs of such abandonment. 

"And the jury are further instructed that even though they 
may believe the said bills of lading contained a provision as 
aforesaid, yet if they further believe that the defendants, through 
the acts, representations, and conduct of its employees, or through" 
the acts, representations, and conduct of the agent, or agents, of 
the Virginia & Kentucky Railway Company, at Wise, Va., with 
whom such claim in writing should, be filed as provided in such 
provision, or clause, waived the requirement of such provision, 
and led the plaintiffs to believe that the requirement of such 
provision would not be insisted upon by defendants, then the 
plaintiffs are not barred from a recovery by reason of any 
failure on their part to make such claim or claims in writing to 
the agent at the point of delivery at Wise, Va." 

We are further of opinion that the court should have given 
instruction No. 1, asked for by plaintiff in error, as follows: 
"The court instructs the jury that there is no evidence in the 
case that the defendant, the Old Dominion Steamship Company, 
ever waived the benefit of the stipulation contained in the bill 
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of lading and quoted in paragraph 4 of the questions submitted. 
And the jury, in answering the question in the said paragraph 4, 
should not answer that the said defendant, the Old Dominion 
Steamship Company, so waived the same." 

For these reasons, the judgment of the circuit court must be 
reversed, and the cause remanded for a new trial in accordance 
with the views herein expressed. 

Cardwell, J., absent. 

Note. 

It should be noted that the third syllabus here given, which of 
course is not the language of the court, does not correctly state the 
facts of the case, when it says that the act of sending tracers after 
the time fixed in the bill of lading for the service of notice of a 
claim for loss or damage, is not a waiver of the carrier's right to 
rely thereon. As will be seen from the statement of facts, the 
tracers were sent out, at the request of the shippers, on Oct. 2, 
well ivithin the time for filing written notice, which would not ex- 
pire until Oct. 20th'. Neither of the two cases cited in the opinion 
to support its holding that there was no waiver of the requirement 
of the written notice, is authority therefor, except with reference 
to conduct after the exemption from liability has already attached 
by the failure to give the required notice within the time limited, 
which has expired. In Atlantic Coast Line R. Co. v. Bryan, 109 Va. 
523, 65 S. .E. 30, and Va. Carolina Chem. Co. v. Southern Ex. Co., 
110 Va. 666, 66 S. E. 838, cited by- the court,' the conduct relied upon 
as a waiver was after the time limit had expired and the exemption 
of the carrier from liability had become vested, while in the in- 
stant case the time had not expired when the tracers were sent out, 
and the consignees may well have been lead to believe that the re- 
quirement would be waived, as the carrier had received the notice 
of nonarrival of the goods and was acting thereon, thus supplying 
the element of estoppel, viz.: causing the other party to occupy a 
more disadvantageous position than he would have occupied but for 
that conduct, which the court said was lacking in those two cases. 

Thus the cases cited clearly do not support the decision here, but 
rather tend 10 controvert it inferentially, and we have only the state- 
ment of the court that there was no waiver because the other party 
was not prejudiced by the conduct claimed to operate as a waiver, 
or placed in any worse attitude because thereof. The right of the 
parties had not attached at that time, and at any time before the 
20th of Oct. the notice could have been given, had it been thought 
necessary. 

It is at least doubtful, if, when deprived of the supposed support 
of the two cases cited, the decision here has any solid ground of 
support on the question of waiver, as there is weighty authority for 
the position that conduct such as that' in the instant case, occurring 
before the time for giving the notice has run, does amount to a 
waiver, and some authority even holds that conduct after the ex- 
piration of the time may also be a waiver. 

See Blackmoor, etc.. Co. v. M. & O. R. Co., 137 Mo. App. 479, 
119 S. W. 1, a case there notice given after thirty days, accepted 
and treated as a claim, was held a waiver of the condition in the 
bill of lading. No written claim for reimbursement in this case 
was made- until long after the expiration of thirty lays, when cor- 
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respondence took place between plaintiff and the general agent of 
the railroad company regarding the matter. Two letters of the agent 
were in evidence; in the first letter he returned plaintiff's written 
claim for damages, asking the plaintiff to correct the claim 
by cutting out certain items, and to attach the original bills 
of lading, or duplications so that investigation could be made. The 
second letter stated that the papers connected with the claim for 
damages were returned as the company had given the handling of 
the cars a rigid investigation without finding they had been roughly 
or improperly handled and no doubt the damages were due to the 
manner of shipment, and possibly to the loading. See Kelly v. 
Southern Railway, 84 S. C. 249, 66 S. E. 198. where a verbal notice, 
given within the time and acted upon by the carrier, the claim agent 
expressing himself satisfied, was held a waiver of written notice. 
See also, Hoffman v. D. L. & W. R. R. Co., 39 Pa. Super. Ct. 47; 
Eckert v. Railroad Co., 211 Pa. 267. cases of action within the time 
limit as waiver; Owen v. L.. & N. R. Co.. 87 Ky. 626, 9 S. W. 698, 
where such a contract for a written notice was held not intended to 
exempt the carrier from liability, and if the carrier received other 
notice than in writing of the injury, and acted thereon by investigat- 
ing the case, he must be considered to have regarded it as sufficient, 
and to have in effect waived other notice. Here such other notice 
was before the expiration of the limited time. See also. Interna- 
tional, etc., R. Co. v. Heittner, 42 Tex. Civ. App. 617, 94 S. W. 189; 
International, etc., R. Co. v. Underwood. 62 Tex. 21. 

Search for Missing Shipment by Carrier as Constituting a 
Waiver. — An express company waives a stipulation in its bill of lad- 
ing that demand of payment for loss or damage must be made 
within 30 days from date of the bill of lading by stating that it was 
searching for the package, in answer to the shipper's demand for 
the return thereof, and, when the package was found, accepting the 
shipper's instructions to sell it. United States Watch-Case Co. 
v. So. Express Co., 120 N. Car. 351. 27 S. E. 74. 

In Hoffman v. D. L. & W. R R. Co.. 39 Pa. Super. Ct. 47, wnere 
it appeared that the railroad had prompt notice, of nondelivery of 
freight and the agent of the defendant undertook to locate and de- 
liver it with dispatch, the court said: "The conduct of the defend- 
ant with reference to the delivery of the property after notice of 
nondelivery brings the case within the notice of Eckert v. R. R. 
Co., 211 Pa. 267." 

Horses shipped oh a train were in bad condition on their ar- 
rival, and one of the owners refused to receive them until he was 
directed by the railroad agent to remove them from the car and 
hand in a bill for his damages. The owner of the horses immedi- 
ately wired his joint owner of their condition. Two days later the 
joint owner communicated with the defendant company's freight 
agent at the point of shipment, who had acted for the company in 
shipping the horses, and told him that the horses had met with an 
accident and the company would be held responsible. The agent 
replied that he would report it to the proper authorities and let him 
know, and two days later wrote the defendant's claim agent advising 
him of the injured condition of the horses, and the plaintiffs would 
doubtless claim damages, and attached a statement of the billing 
to the letter showing date of shipment, the number of horses shipped 
and their destination. The letter was turned over to defendant's 
live stock agent six days after the arrival of the horses. On this 
date one of the joint owners also wroke the freight agent at the 

—4 
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point of shipment advising him fully as to the facts of the case, and 
inquiring whether the company was willing to take up the question 
of damages, and stating the value of the horses. The agent in for- 
warding this letter of the same date of the company's claim agent 
in Philadelphia referred to his previous letter as explaining about 
the same matters as the letter forwarded. In about three weeks the 
defendant's live stock agent wrote to the defendant's agent at the 
point of shipment disclaiming liability for damages. It was not un- 
til the trial, of the cause, nearly one year and a half after the plain- 
tiffs' stock had been injured, that the company gave any intimation 
that it would resist plaintiffs' demand for damages because a veri- 
fied written claim or loss had not been delivered within five days 
from the time that the horses were removed from the car at their 
destination. The correspondence between the parties discloses that 
the defendant company's agents were in possession of all the facts 
relative to the loss and the cause of it within live days of the de- 
livery oi the stock. This fact and the subsequent conduct of the 
defendant company were sufficient to go to the jury on the question 
of its waiver of the right to insist upon a formal written claim of 
the plaintiffs' loss, and hence the court could not. as requested by the 
defendant, direct a verdict for the company on the ground that there 
had been no delivery of such a claim. Eckert v. Pennsylvania R. 
Co., 211 Pa. 267, 60 Atl. 781. 

Promise to Find Missing Goods a Waiver. — In an action against 
a railroad company for damages for the loss of one of five barrels 
of whisky consigned to plaintiff, the bill of lading, which was signed 
neither by the consignor nor consignee, provided in a footnote that 
"claims for loss or damage must be presented to the delivering line 
within 36 hours after the arrival of the freight." Held, that this 
provision would be applicable to freight which in fact was never de- 
livered, and that it must be regarded as waived by a promise of de- 
fendant's agent, made when the four barrels were delivered, that the 
missing barrel should be found and delivered in a few days. Gal- 
veston, etc., Ry. Co. v. Ball. 80 Tex. 602. 16 S. W.' 441. 

Knowledge and Investigation Constituting a Waiver. — In Owen v. 
L. & N. R. Co., 87 Ky. 626, 9 S. W. 698, an action against a railroad 
company for injuries to a horse in unloading him from a train, the 
horse was injured in the presence of the company's agents in charge 
of the train, and was examined by a surgeon at the instance of the 
company, and the horse was returned over the company's road to 
the place from which he was originally, shipped to the owner, it was 
held that notice in writing of an intention to claim damages pro- 
vided by the contract in the case of injury, was waived. The court 
said that the stipulation was not unreasonable, or one that the ship- 
per could not in reasonable time comply with. The company, when 
obtaining such a notice would have an opportunity of investigating 
at once the cause and extent of the injury, so as to adjust the claim, 
if proper; and, if executed in good faith, the stipulation would re- 
sult in a benefit to both the owner of the stock and the carrier. The 
opportunity however, was not only afforded the company of examin- 
ing the horse, but after being injured he was returned by the same 
company, in his crippled condition, and redelivered at the depot from 
which he originally started. If, therefore, the agents of the com- 
pany had notice of the injury, and removed the horse, although at 
the instance of the owner, on their train back to the owner at the 
place from which he originally started, the removal must be re- 
garded as by the consent of both parties, and a waiver of the no- 
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tice required by the contract. The horse was injured in the presence 
of those in charge of the train, and the agent was invited to examine 
him at the place of injury. The fact of the injury and of the owner's 
claim was not only known to the officers and agents of the com- 
pany, but an actual inspection or examination of the horse was made. 
This notice received by them was before the expiration of the lim- 
ited time. 

"Where a bill of lading of live stock provides that, as a condition 
precedent to the shipper's right to recover any damage for loss or 
injury to the animals, he will give notice in writing of his claim to 
the agent of the carrier before said animals are removed from the 
place of destination, the notice provided for may be waived; as, 
where the carrier, without objection to the want of written notice, 
makes a thorough examination of plaintiff's claim for damages, 
and, acting on the information obtained thereby, refuses to pay the 
claim. Louisville, etc.. R. Co. v. Lazarus, 13 Ky. Law Rep. 461." 
9 Century Digest, col. 858. 

"The stipulation that the carrier shall not be liable for a loss or 
injury unless the claim therefor is presented in writing within a 
specified number of days after the occurrence of the loss or injury, 
has no application, and is not to be considered, in cases where the 
carrier was. of necessity, aware of the loss and of its extent, as 
where the claim is for damages caused by the negligent delay of the 
carrier's agent in forwarding the goods from the point of shipment 
* * * or where the injury to the goods was examined by the car- 
rier's agent in person for the purpose of ascertaining its extent." 
5 Am. & Eng. Ency. of Law (2nd Ed.), p. 324. 

Decision That "Mere" Knowledge Insufficient to Constitute a 
Waiver. — In Case v. Cleveland, etc.. Ry. Co.. 11 Ind. App. 517, 39 
X. E. 426 the court said that "mere knowledge by the agents of the 
company that the shipper claimed to have lost some of his stock, 
coupled with a search therefor along its right of way, was not a 
waiver." (Citing Owen v. Railroad Co.. 87 Ky. 626. 9 S. W. 698.) 
The court admitted, however, that strict performance might be 
waived and the circumstances might be such as to excuse the party 
from the presentation of the claim within the time prescribed. It 
also stated that it had been adjudged that the reasonableness of the 
provision might depend upon the circumstances of the particular 
case, which might be such as to make the presentation of the claim 
a substantial performance, although" not within the time limited; 
when the fact of the loss was not then known, and the claim was 
made within a reasonable time after this fact became known, or. in 
the exercise of reasonable diligence, should have been ascertained. 
While this ruling is an authority tending to sustain the stipulations, 
the terms used are "mere knowledge" and the ruling does not go 
so far as to say that "knowledge" would not constitute a waiver. 
Knowledge combined with action taken by the shipper would seem 
to be sufficient to constitute a waiver of the presentation of the claim. 
Besides the case of Owen v. Railroad Co., 87 Ky. 626, 9 S. W. 698, 
cited by the Indiana court sustains the proposition that knowledge 
and investigation by the company is sufficient to constitute a waiver. 

Examination to Ascertain Extent of Injury Constituting Waiver. — 
The stipulation that a carrier shall not be liable for a loss or in- 
jury unless the claim therefor is presented in writing within a speci- 
fied number of days after the occunence of the loss or injury, has 
no application where the injury to the goods was examined by the 
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carrier's agent in person for the purpose of ascertaining- its extent. 
5 Am. & Eng. Ency. of Law 325, cited in Kelly v. Southern Ry. Co., 
84 S. C. 249, 66 S. E. 198. 

Conduct Constituting an Estoppel. — "Defendant's counsel takes the 
position that the requirement of notice of claim could not be waived 
by his client except by acts adapted to induce the belief that the 
notice would not be insisted on and done before the 10 days had ex- 
pired in which the notice was to be given. The argument is that 
under such circumstances notice of claim is held to be waived, be- 
cause the claimant failed to give it from being misled. No doubt, 
conduct of that sort within the time limit will raise an estoppel 
against the defense of want of notice: or, if one pleases so to say, 
will waive the defense. Really the rule of law which then governs 
the decision rests on the principle of estoppel. But a waiver may 
occur as well after as before the time limit expires, if the party en- 
titled to notice chooses to waive it. The essential fact is then one 
of intention on the part of the party entitled. If it is fairly infer- 
able from the facts that said party intended to waive instead, of in- 
sist on notice, he will not be heard to defend on the ground that no 
notice was given; and, where the facts conclusively establish such an 
intention, the defense may be overruled by the court. Suppose the 
first answer had stated that the railway company waived the right 
to notice; could it have set up such right as a defense in the sec- 
ond answer? No one will say it could; but according to the argu- 
ment how advanced it might inasmuch as it can be denied a de- 
fense on that "ground only in case it induced the plaintiff not to give 
notice. In the case of Dezell v. Casualty Co., 176 Mo. 253, 278, 75 
S. W. 1102, the majority opinion says that if. after the time for giv- 
ing notice has expired, the party entitled to notice does anything to 
show an intention to waive notice, it will be adjudged to have done 
so." Keyes-Marshall Livery Co. v. St. Louis, etc., R. Co., 1.1.'! Mo. 
App. 144, 87 S. W. 553, 554, cited in Blackmoor, etc., R. Co. v. M. & 
O. R. Co., 137 Mo. App. 479, 119 S. W. 1. 

Assuring Shipper That Recovery Could Be Had without Suit 
Waiver of Written Notice. — A stipulation in a contract for the trans- 
portation of cattle, requiring a demand in writing, on delivery at the 
place of destination, before the cattle are removed, as a condition 
precedent to a claim for damages, may be waived by the carrier. 
The statement of a carrier's agent to a shipper at- the place of des- 
tination, when told by the latter that he would have to sue the com- 
pany for damage to the cattle, that the shipper need not do that, 
but could get his money without suit, is a waiver of a stipulation 
requiring written notice to the agent at the place of destination as 
a condition precedent to a claim for damages. Wood v. Southern 
Ry. Co., 118 N. Car. 1056, 24 S. E. 704. 

Matters in General Constituting Waiver. — '"The requirement as to 
making claim for damages within the time and in the manner speci- 
fied may be waived by failing to object to the form of a defective 
notice, or by entertaining and proceeding to consider and negotiate 
with reference to the claim, or by misleading the owner as to the 
necessity of giving notice." 6 Cyc. 509. 

Purpose -of Stipulation. — "It is true, as we have held, that a car- 
rier may insert in its contract to transport livestock, a provision re- 
quiring notice of a claim for damages within a stipulated time, and 
such a provision is reasonable, and will be enforced. But, as said 
in Pavitt v. Lehigh Valley R. Co., 153 Pa. 302, 25 Atl. 1107: 'It (the 
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provision for notice of claim) is proper, because the demand, 
promptly made, gives warning, and enables the carrier, while evi- 
dence is attainable, and recollection is clear, to institute inquiry 
into the merits of the claim and thus guard against fraud and over- 
valuation.' The purpose of the provision, therefore, and the reason 
for its enforcement by the court, is to enable the carrier to make 
a prompt investigation of the merits of the claim, and thereby pro- 
tect itself against imposition by the shipper. Being for the protec- 
tion of the carrier, the latter may waive its right to enforce the pro- 
vision. Pavitt v. Lehigh Valley R. Co., 153 Pa. 302, 25 Atl. 1107; 
Hudson v. Northern Pacific R. Co. (Iowa), 60 N. W. 608, 54 Am. 
St. Rep. 550; Minkle v. Southern Railway Co. (N. C), 36 S. E. 348, 
78 Am. St. Rep. 685." Eckert v. Pennsylvania R. Co., 60 Atl. Rep. 
781. See also, Ward v. Mo. Pac. R. Co., 158 Mo. 226, 58 S. W. 28. 

Where Injuries Could Not Be Sooner Ascertained and Effect of 
Statement That Case Was Being Investigated. — Where a calf was 
shipped under a contract requiring service of notice of loss within 
one day after delivery, and the injuries sustained were such as to 
take time to ascertain their nature and extent, and when ascer- 
tained notice was given and reparation demanded, the compliance 
was sufficient, and besides, in this case, it stands admitted that de- 
fendant's general claim agent did, within a few weeks, have written 
notice of plaintiff's claim, and made answer that the same was then 
being investigated, and that it would be settled on its merits. From 
this and the other facts in evidence, the jury were authorized to find 
that defendant waived the immediate notice stipulated in the con- 
tract. Harned v. The Mo. Pac. Ry. Co., 51 Mo. App. 482, 490. 

Directing Disposition of Goods or Promising to Adjust Claim. — 
A stipulation in the bill of lading, requiring notice to the carrier of 
damage to goods to be given within 30 days after delivery, does 
not apply where the carrier's agent examined goods delivered to the 
consignee in bad order for the purpose of ascertaining the extent of 
the damage. Such stipulation for notice is waived where the car- 
rier's agent, after ascertaining the extent of the damage, diiects the 
disposition of the goods, or promises to adjust the claim. Kelly z>. 
Southern Ry. Co. (S. C). 66 S. E. 198. 

Tn an action against a carrier for damage to goods shipped, as to 
which plaintiff filed two claims for different amounts, and claimed 
that a stipulation of the bill of lading requiring notice of damage 
within 30 days after delivery was waived, evidence held to support 
a finding that letters written plaintiff by defendant's claim agent, 
stating that the claim would be disposed of, etc., referred to the 
second claim filed, and hence was evidence of a waiver of the stip- 
ulation as to that claim. Kelly v. Southern Ry. Co. (S. C), 66 S. E. 
198. 

Waiver of Verified Claim. — Where a carrier of live stock has ac- 
tual knowledge of injuries to them within the time limited, or no- 
tice thereof, and has not raised any question as to the want of no- 
tice until the trial a year and a half thereafter, the question of for- 
mal notice is for the jury. Eckert v. Pennsylvania R. Co., 60 Atl. 
Rep. 7.81. 

Where a railroad company's general freight agent makes no ob- 
jection to a claim for delay in transporting stock on the ground that 
it is not verified as required by the contract of shipment, but en- 
ters into negotiations for a settlement with the shipper, such con- 
duct is evidence of a waiver of verification, sustaining the finding 
thereof by the jury. Summer v. Wabash. 114 Mo. App. 452. 79 S. W. 
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481, cited in Blacknow, etc., R. Co. v. M. & O. R. Co., 137 Mo. App. 
479, 119 S. W. 1. 

Substantial Compliance. — A substantial compliance with the stip- 
ulation is all that is required. 6 Cyc. 509. 

Failure to Give Notice Not Harmful to Defendant. — A provision 
in a contract of shipment that all claims for damages growing out 
of the shipment and transportation t>f property should be reported 
by the consignee, in writing, within 36 hours after he had been 
notified of the arrival of the freight at the place of delivery, is not 
in contravention of public policy. The courts have upheld such lim- 
itations on the liabilities of transportation companies in this state, 
but they must be reasonable and justly construed in their applica- 
tions to the particular facts of each particular case. Such limitations 
do not relieve the common carrier of its just responsibility, or of 
its common law liabilities for negligence; and where neglect of the 
claimant in reporting loss or damage works no harm to the carrier, 
then the consideration for the required notice is wanting, and the 
carrier can not complain of its nonobservance. Ward v. Missouri, 
etc., Ry. Co., 158 Mo. 226, 58 S. W. 28. 

J. F. M. and W. L. K. 



